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Brandon Wood Clay Pigeon Shoot 

    

ADVICE  

    

Introduction 

1. I am instructed by Susan Gandy at Richard Buxton Solicitors on behalf of Mr Ian Taylor 

to advise in respect of the lawfulness under the planning regime of the use of land at 

Brandon Wood, Stubton, Lincolnshire, NG23 5DA for clay pigeon shooting. 

 

2. The land has a complicated history. Clay pigeon shooting has taken place at various 

times since approximately 1995. On 23 April 1996, South Kesteven District Council 

(“the Council”) granted a three year temporary planning permission subject to 

conditions for the change of use of land to clay pigeon shooting (SK95/0761/71/30) 

(“the 1996 Temporary Permission”).  

 
3. On 19 June 2000 the Council granted planning permission (S00/0471/71) (“the 2000 

Permission”) for clay pigeon shooting on the land subject to one condition. On the face 

of it, the condition  - amongst other things - prohibits the use of the land for clay pigeon 

shooting for more than 50 days in a calendar year.  

 
4. Over the years it has been suggested by those living nearby the land that the operation 

of the clay pigeon shooting business has breached planning control. One of their 

complaints is that shoots have been in excess of 50 days per year. The Council on 26 

October 2018 issued an enforcement notice alleging the breach of Condition 1 of the 

2000 Permission by clay pigeon shooting taking place on more than 50 days per 

calendar year (“the Notice”).  

 
5. The Notice was appealed by the current owner of the land, Mr J Crane, under s174 of 

the Town and Country Planning Act 1990 (TCPA 1990), grounds (a), (b), (c), (f) and 

(g). Under the ground (c) appeal Mr Crane argued that the condition is unenforceable 

as a matter of law and therefore the land has an unrestricted permission for use for 

clay pigeon shooting.  

 

6. I am instructed that the Notice was withdrawn following an agreement between the 

Council and Mr Crane that a planning application would be submitted for the 

continuation of clay pigeon shooting for 150 days per year. That application has been 

submitted (s20/0098), together with a related application (S18/0078) which seeks 
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permission for facilities for the shoot, a clubhouse and parking. At the time of writing 

my advice these applications are under consideration. 

 
7. I am instructed to advise on the following issues on the basis that my advice will be 

shared with the Council for consideration when determining application s20/0098: 

a. The status of the 2000 Permission; 

b. The status of the Notice before it was withdrawn; 

c. The default position for the land, should the current application for 150 days be 

refused; 

d. Any other matters that seem relevant or useful. 

 

8. I have been provided with a bundle of papers. I supplemented my understanding of 

the planning history of the land through my own research on the Council’s planning 

website and by viewing historic satellite images of the site obtained through Google 

Earth.  

 

9. Due to the complexity of the planning history and the fact that the website does not 

provide display all relevant documents, there may be documents or information 

material to these instructions that I have not seen when writing this advice. On 

occasion, as indicated below, I refer to a document that I have not seen and on those 

occasions I am relying upon the description of that document in Mr Crane’s planning 

statement. I have also read that other counsel have previously advised on the issues 

set out in my instructions however their advice has not been made publicly available 

and so I have not considered it. 

 

10. In summary, for the reasons set out below, my advice on the issues in my instructions 

is that: 

a. The use of some of the land for clay pigeon shooting can lawfully take place if 

in accordance with the condition attached to the 2000 Permission. The 

condition, properly interpreted, requires compliance with the details in the letter 

24 July 1995, including that no more than fifty shoots take place per calendar 

year.  

b. There is nothing obvious in the drafting of the Notice to indicate that it was 

unlawful. It seems the land had, as alleged in the Notice, been used for shoots 

more frequently than permitted by the condition in the 2000 Permission in 

breach of planning control. I believe the Notice was likely withdrawn, not 

because of any concern with its legality, but rather because of the ground (a) 
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appeal and in order that a planning application could be submitted to the 

Council for continuation of the use. 

c. The default position is that the owner may rely upon the 2000 Permission 

subject to complying with the stated condition. The 2000 Permission authorises 

only the use of the land demarcated by the location plan. The use of other land 

for clay pigeon shooting that currently takes place is not authorised by any grant 

of planning permission, so far as I can tell, and is liable to enforcement where 

the use is in excess of 28 days per year. 

 

Background 

The 1996 Temporary Permission and 2000 Permission  

11. The planning permission granted in 1996 is specified in Part II of the decision letter 

which states as follows (emphasis in original; underlining added): 

“The South Kesteven District Council hereby give notice in pursuant of the 

provisions in the Town and Country Planning Act 1990 that permission has 
been granted for the carrying out of the development referred to in part I hereof 

in accordance with the application and plans submitted subject to the following 

condition (s): 

 

12. Part I specifies the “change of use of woodland to clay pigeon shooting”. Part II 

specifies three conditions, the second to which is as follows: 

“This permission shall only be carried out in strict accordance with the details 

submitted by the applicant to the Local Planning Authority by letters dated 24 

July and 12 September 1995. There shall be no variation from these details 

without the express permission with the Local Planning Authority.” 

 

13. The planning permission granted in the 2000 Permission is specified in Part II of the 

decision letter. This states (emphasis in original; underlining added): 

“The South Kesteven District Council hereby give notice in pursuant of the 

provisions in the Town and Country Planning Act 1990 that permission has 
been granted for the carrying out of the development referred to in part I hereof 

in accordance with the application and plans submitted subject to the following 

condition (s): 

This permission shall only be carried out in strict accordance with the 

details submitted by the applicant to the Local Planning Authority by 
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letters dated 25 July and 12 September 1995. There shall be no 

variation from these details without the express permission with the 

Local Planning Authority.”   

 
14. Part I of the decision letter states: “change of use of woodland to clay pigeon ground”.  

 

15. A mistake was made in the drafting of the 2000 Permission in that the condition refers 

to a letter 25 July 1995 when no such letter exists. The 1996 Permission refers to the 

correct dates of the relevant letters which includes a letter dated 24 July 1995. I 

understand that after an initial version of the decision letter was issued which includes 

this mistake, a second version was issued with a hand-written amendment within Part 

II that purported to correct the mistake in the date of the letter.  

 

16. The papers sent with my instructions include a plan with a date stamp of 3 May 2000 

and the reference 00/0471, and a plan with a date stamp 26 July 1995 and the 

reference 95/0761. Because of their reference and date, I assume these are the site 

plans submitted with the planning applications and which are referred to in the 1996 

and 2000 Permissions. I will refer to them respectively as the “1996 Plan” and the 

“2000 Plan”. The 1996 Plan shows a black line demarcating the site, which is in the 

same position as the black line in the 2000 Plan. The black line on both plans includes 

the area of Brandon Wood as well as a rectangular area to the north of the wood.  

Subsequent planning history 

17. Following the grant of the 2000 Permission several attempts were made by the owners 

of the land to obtain permission to expand the operation.  

 

18. Whilst I have not seen the decision notice, I understand that on 16 November 2004 the 

Council granted planning permission (Ref S04/1289) for the provision of a building and 

an increase in the height of bunding. I have seen a site plan (date stamp 18 August 

2004) which presumably was submitted with that planning application and referred to 

in the permission.  

 
19. This plan shows bunding within an area of land north of Brandon wood (“the 2004 

Plan”). The 2004 Plan appears to show bunding extending beyond the northern 

perimeter of the line specified in the 1996 and 2000 Plans, however it is difficult to say 

so with certainty as there is no scale on the plan. 
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20. Google Earth has satellite images dated 1 January 2001 and 17 April 2005 of the land. 

The former shows that by 2001 the clay pigeon shooting operation extended north of 

Brandon Wood to include the rectangular area delimited by the line in the 1996 and 

2004 Plans. In the area of land beyond the northern perimeter of the line, the 2001 

image shows a field with no bunds or features indicating it was in use for clay pigeon 

shooting. I will refer to this area  as “the Northern Area”. I will refer to the rectangular 

area within the black lines in the 1996 and 2000 Plans beyond Brandon Wood as the 

“Southern Area”. By the 2005 image the bunding has extended beyond the Southern 

Area to also encompass the Northern Area. 

 
21. On 20 November 2007 the Council granted a temporary planning permission for the 

land (S07/1583/31) (“the 2007 Permission”). Part I of the decision letter specifies that 

the application was for the “variation of planning approval S00/0471 (increase in 

shooting days to a maximum of no more than 120 days per year)”. Part II specifies 

numerous conditions, including: 

a. Condition 14 which restricts the permission to a temporary period of fifteen 

months   

b. Condition 10 which restricts shooting to the permitted area shown in a site 

location plan received 26 March 2008 

c. Condition 15 which requires additional noise assessments to be undertaken 

and approved in writing before the permission is implemented. 

 

22. On the Council’s website I found a plan with the title “Permitted Areas of Shooting” and 

the date March 2008 which I believe to be the plan referred to in condition 10 (“the 

2008 Plan”). Notably the 2008 Plan indicates that shooting will be permitted in both the 

Southern and the Northern Area. 

 
23. My understanding is that the noise assessments required by condition 15 were never 

provided to the Council. For this reason, it has been suggested that this permission 

was not implemented. 

 
24. In addition to the above applications, there were multiple applications for planning 

permission that were either unsuccessful or they were withdrawn. As these 

applications did not result in a grant of planning permission they do not need to be 

addressed in detail in my advice. I will simply note here that there were applications 

that were withdrawn that sought the variation of the condition attached to the 2000 

Permission to increase the number of shooting days from 50 to 120 (S11/0594 and 
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S18/0078). These applications are notable in that they were premised upon the fact 

that the condition in the 2000 Permission is enforceable and it imposes a 50 day shoot 

limitation. 
 

25. Also planning permissions have been granted for the change of use of Gorse Lodge, 

a former shooting lodge and ancillary dwelling. These applications did not relate to the 

areas in respect of which the 1996, 2000 or 2007 Permissions permitted clay pigeon 

shooting. On 23 June 2010 the Council granted permission for a change of use to a 

mixed use including pigeon shooting and use as a wedding venue with associated 

overnight accommodation (S09/1740). On 25 May 2016 the Council granted 

permission for a change of use to a dwelling. On 9 July 2019 the Council granted 

permission for a change of use from dwelling (C3 use class) to provide tourist 

accommodation (S19/0467). 

The lawful use of the land 

Relevant law  

26. The general rule is that the material change of use of land amounts to development 

that requires a grant of planning permission (TCPA, ss55 and 57). This general rule is 

subject to exceptions, for example that specified under s57(2), but they are not relevant 

here. 

 

27. Planning permission for development may be granted on application to the local 

planning authority or by Development Order or via other methods (that are not relevant 

here) (s58). 

 
28. There is no power to vary or withdraw a grant of planning permission once issued 

except in accordance with the statutory mechanism under s97 of the TCPA which may 

create a right to compensation (R (Gleeson Developments Ltd) v SoS [2014] PTSR 

1226) 

 
29. Carrying out development without the required planning permission or failing to comply 

with any condition subject to which planning permission has been granted amounts to 

a breach of planning control (s171A(1)). Where there has been a breach of planning 

control, the local planning authority has powers to enforce against the breach including 

through issuing enforcement notices under s172. 
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30. The right to use land in accordance with an implemented grant of planning permission 

cannot be abandoned by non-use (Stockton on Tees BC v SSCLG [2011] JPL 183 per 

Langstaff J at [33-35], applying Pioneer Aggregates (UK) Ltd v SSE [1985] AC 132). 

However, where the use of land changes in accordance with a second grant of 

planning permission, a further grant of planning permission is needed to change the 

use back to the prior use (Cynon Valley BC v SS Wales (1987) 54 P&CR 68), unless 

the second grant was a temporary permission and s57(2) applies. 

 
31. The failure to comply with a condition attached to a grant of permission, other than a 

condition precedent, does not render unlawful a use which is otherwise authorised by 

the permission, although enforcement action can be taken in respect of the breach of 

condition (Whitly (FG) & Sons Co Ltd v SSW [1992] 2 PLR 72). A condition can only 

be deemed to be a condition precedent, any development in contravention of which is 

unlawful, where the condition expressly prohibits any development before the condition 

was met (R (Hart Aggregates Ltd) v Hartlepool BC [2005] JPL 1602 at [62]). Further, 

the condition must be judged to go to “the heart of the permission” (R (Meisels) v 

SSHCLG [2019] EWHC 1987 (Admin) at [19] per Ockleton J). 

 

The status of the 2000 Permission 

32. In my view the use of Brandon Wood and the Southern Area for clay pigeon shooting 

remains authorised by the 2000 Permission. There has been periods of nil use 

however nil use does not result in the loss of the right to use land in accordance with 

the grant of planning permission (Stockton on Tees BC v SSCLG (supra)). 

 

33. I am not aware that the use of Brandon Wood or the Southern Area has changed since 

2000 to another use such that the principle in Cynon Valley BC v SS Wales (1987) 54 

P&CR 68 could apply. There were changes of use in respect of the adjoining land 

comprising Gorse Lodge and the surrounding land, however the site plans in respect 

of which these grants of planning permission relate do not include Brandon Wood or 

the Southern Area within their red line. 

 
34. It seems the business has at times operated in breach of the condition attached to the 

2000 Permission. The business was, and perhaps still is, in that respect liable to 

enforcement action on the basis of a breach of condition. That does not however 

prevent the use of this land for clay pigeon shooting continuing in accordance with the 

permission, as this condition is not in the nature of a condition precedent (Whitly (FG) 

& Sons Co Ltd v SSW [1992] 2 PLR 72). 
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35. However the use of the Northern Area for clay pigeon shooting is not authorised by the 

2000 Permission, as it is outwith the area in respect of which planning permission was 

granted (see above). From the papers I have seen, the only grant of planning 

permission for the use of the Northern Area for clay pigeon shooting is the 2007 

Permission.  

 
36. However the view of the Council was apparently that this permission was not 

implemented. The basis of the view that the 2007 Permission was not implemented is 

that condition 15 is a condition precedent and it was not complied with. I agree 

condition 15 is a condition precedent. Firstly, the condition is worded in such a way so 

as to require compliance before the development authorised is implemented. Second, 

the nature of the condition goes to the “heart of the permission” in that it requires 

specified noise assessments to be submitted that satisfy the Council that the 

development can take place without causing unacceptable harm to the amenity of 

those residing nearby the land. It stands to reason that if the Council was not satisfied 

with the noise assessments it would refuse approval and thereby prevent any use 

taking place in accordance with the permission. 

 
37. In any case, the 2007 Permission was for a temporary period that would have ceased 

many years ago. It could no longer authorise the use of the Northern Area for shooting 

now. 

 
38. There is also the grant of permission (S04/1289) for the construction of the bunds in 

respect of which a site plan shows bunds located in the Northern Area. I have not been 

able to find the decision notice on the Council’s website however I assume the 

description of development that it authorises is consistent with what is stated on the 

website: “Extension to provide shop, office & wc/shower facilities & provision of noise 

reduction bunding”. If that is correct, this permission authorises the engineering works 

involved in the construction of the bunds without authorising any change of use in 

respect of the Northern Area. 

 
39. Furthermore, from Google Earth I gather that the bunds actually constructed were 

different and more extensive to that shown in the 2008 Plan. It may be therefore that 

permission S04/1289 was not properly implemented (see the test for implementation 

in Commercial Land Ltd v SSE [2003] JPL 358). However, even if that was the case, 

given that the bunds have been in situ for over four years the development comprised 

in their creation would nevertheless have acquired immunity from enforcement. 
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The enforceability of the condition attached to the 2000 Permission 

The interpretation of planning permissions: legal principles  

40. The legal principles that apply to the interpretation of planning documents have been 

considered extensively in the case-law. The principles were summarised by 

Supperstone J in University of Leicester v Secretary of State [2016] JPL 709 at [42]-

[49]: 

“42. The construction of a planning permission is a question of law for the court (Barnett 
v Secretary of State for Communities and Local Government [2009] EWCA Civ 476; 
[2009] J.P.L. 1597 at [28]). The general principles of construction, re-stated by Keene 
J in R. v Ashford BC Ex p. Shepway DC [1999] P.L.C.R. 12; [1998] J.P.L. 1073 at [19], 
are as follows:  

• (1)  "The general rule is that in construing a planning permission which is clear, 
unambiguous and valid on its face, regard may only be had to the planning 
permission itself, including the conditions (if any) on it and the express reasons 
for those conditions: see Slough BC v Secretary of State for the Environment 
(1995) J.P.L. 1128, and Miller-Mead v Minister of Housing and Local 
Government [1963] 2 Q.B. 196.  

• (2)  This rule excludes reference to the planning application as well as to other 
extrinsic evidence, unless the planning permission incorporates the application 
by reference. In that situation the application is treated as having become part 
of the permission. The reason for normally not having regard to the application 
is that the public should be able to rely on a document which is plain on its face 
without having to consider whether there is any discrepancy between the 
permission and the application: see Slough BC v Secretary of State (ante) ; 
Wilson v West Sussex CC [1963] 2 Q.B. 764; and Slough Estates Ltd v Slough 
BC [1971] A.C. 958.  

• (3)  For incorporation of the application in the permission to be achieved, more 
is required than a mere reference to the application on the face of the 
permission. While there is no magic formula, some words sufficient to inform a 
reasonable reader that the application forms part of the permission are needed, 
such as ‘… in accordance with the plans and application …’ or ‘… on the terms 
of the application …’, and in either case those words appearing in the operative 
part of the permission dealing with the development and the terms in which 
permission is granted. These words need to govern the description of the 
development permitted: see Wilson (ante) ; Slough BC v Secretary of State for 
the Environment (ante).  

• (4)  If there is an ambiguity in the wording of the permission, it is permissible to 
look at extrinsic material, including the application, to resolve that ambiguity: 
see Staffordshire Moorlands DC v Cartwright (1992) J.P.L. 138 at 139; Slough 
Estates Ltd v Slough BC (ante) ; Creighton Estates Ltd v London CC, The 
Times, March 20, 1958.  

• (5)  If a planning permission is challenged on the ground of absence of authority 
or mistake, it is permissible to look at extrinsic evidence to resolve that issue: 
see Slough BC v Secretary of State (ante); Co-operative Retail Services v Taff-
Ely BC (1979) 39 P. & C.R. 223 affirmed (1981) 42 P. & C.R. 1. *J.P.L. 718 "  

43. In Barnett v Secretary of State for Communities and Local Government, the Court 
of Appeal approved a qualification of proposition (2) by Sullivan J in the court below. 
Sullivan J held that in the case of a full, as distinct from an outline, grant of planning 
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permission, reference to plans is permissible when interpreting the permission even if 
those plans are not expressly incorporated by the decision notice. Keene LJ confirmed 
that his judgment in Ashford "was not intended to apply to the interpretation of a full 
detailed planning permission" as he agreed with Sullivan J that a full permission "does 
not purport to be a complete and self-contained description of the permitted 
development" (at [21]). Keene LJ approved these paragraphs in Sullivan J’s judgment:  

• 23.  "… In the Ashford case Keene J was considering the proper interpretation 
of an outline planning permission. The issue was whether, in construing that 
planning permission, regard could have had to a letter which had been included 
in an environmental statement that had accompanied the application for 
planning permission, The reason given for normally not having regard to the 
application is that ‘the public should be able to rely on a document which is 
plain on its face without having to consider whether there is any discrepancy 
between the permission and the application’ (see principle (2)).  

• 24.  If it is plain on the face of the permission that it is a full permission for the 
construction, erection or alteration of the building, the public will know that, in 
addition to the plan which identifies the site, there will be plans and drawings 
which will describe the building works which have been permitted precisely 
because the permission is not, on its face, an outline planning permission. In 
such a case those plans and drawings describing the building works were as 
much a part of the description of what has been permitted as the permission 
notice itself. It is not a question of resolving an ‘ambiguity’. On its face, a grant 
of full planning permission for building operations is incomplete without the 
approved plans and drawings showing the detail of what has been permitted 
…"  

44. The Ashford principles were recently approved by the Supreme Court in Trump 
International Golf Club Scotland Ltd v Scottish Ministers [2015] UKSC 74, where Lord 
Hodge stated at [33]:  
"… Differences in the nature of documents will influence the extent to which the court 
may look at the factual background to assist interpretation. Thus third parties may have 
an interest in a public document, such as a planning permission or a consent under 
section 36 of the 1989 Act, in contrast with many contracts. As a result, the shared 
knowledge of the applicant for permission and the drafter of the condition does not 
have the relevance to the process of interpretation that the shared knowledge of parties 
to a contract, in which there may be no third party interest, has. There is only limited 
scope for the use of extrinsic material in the interpretation of a public document, such 
as a planning permission or a section 36 consent: R. v Ashford BC …" 
45. Lord Hodge added (at [34]):  
"When the court is concerned with the interpretation of words in a condition in a public 
document such as a section 36 consent, it asks itself what a reasonable reader would 
understand the words to mean when reading the condition in the context of the other 
conditions and of the consent as a whole. This is an objective exercise in which the 
court will have regard to the natural and ordinary meaning of the relevant words, the 
overall purpose of the consent, any other conditions which cast light on the purpose of 
the relevant words, and common sense. Whether the court may also look at other 
documents that are connected with the application for the consent or are referred to in 
the consent will depend on the circumstances of the case, in particular the wording of 
the document that it is *J.P.L. 719 interpreting. Other documents may be relevant if 
they are incorporated into the consent by reference … or there is an ambiguity in the 
consent, which can be resolved, for example, by considering the application for 
consent." 
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46. In his concurring judgment, Lord Carnwath observed (at [66]) that the "context" is 
that "a planning permission is a public document which may be relied on by parties 
unrelated to those originally involved". This, he said, is a good reason for "a relatively 
cautious approach for example in the well established rules limiting the categories of 
documents which may be used in interpreting a planning permission", as summarised 
in Ashford. 
47. In R. (on the application of Campbell Court Property) v Secretary of State for the 
Environment, Transport and the Regions [2001] EWHC Admin 102; [2001] J.P.L. 1322 
(Note), Sullivan J said at [53]:  
"The first port of call in any examination of extrinsic evidence will usually be the 
application for permission." 
48. In the recent case of Wood v Secretary of State for Communities and Local 
Government [2015] EWHC 2368 (Admin) Lindblom J, as he then was, said at [43]:  
"When it is necessary to do so, it is permissible to consider extrinsic evidence beyond 
the available relevant documents as an aid to the interpretation of a planning 
permission. Such evidence may relate to the way in which the permission was actually 
implemented. In R (on the application of Campbell Court Property) v Secretary of State 
for the Environment, Transport and the Regions [2001] EWHC Admin 102 Sullivan J, 
faced with the need to construe a planning permission whose full meaning was not 
apparent from the decision notice itself was prepared to consider the application for 
permission, the site plan and the relevant planning officer’s report. But having done 
that, he said (in [58] of his judgment) that he did not see why the consideration of 
extrinsic evidence should be confined to documentary evidence, and (in [59]) that, in 
the circumstances of the case before him, he did not see why it should not be possible 
to have regard to what had taken place on the ground. He went on to say (in [60]);  
‘I realise that what takes place on the ground cannot be conclusive and agree with [the] 
submission that caution has to be exercised because land owners may choose not to 
implement the whole of a planning permission, and may carry out development in 
breach of planning control. But if the documentary evidence is sparse, I do not see why 
the purported implementation of a planning permission on the ground, if done without 
any complaint over many years, should be altogether ignored’". 
49. At [44] Lindblom J added:  
"Nothing in the Inspector’s approach to the interpretation of the planning permission in 
question here seems in any way inconsistent with the well established principles in the 
cases to which I have referred. He adopted the pragmatic approach endorsed by the 
court in Barnett and Campbell Court Property …" 
 

41. Subsequent to this judgment, the Supreme Court handed down its judgment in London 

Borough of Lambeth v SSHCLG [2019] UKSC 33. 

 

42. At [15-19] Lord Carnwath summarised the principles that apply to the interpretation of 

planning permissions, largely taken from the Supreme Court judgment in Trump 

Internaational Golf Course v Scottish Ministers [20916] 1 WLR 85. At [19] Lord 

Carnwath said: 

“In summary, whatever the legal character of the document in question, the 
starting-point - and usually the end-point - is to find "the natural and ordinary 
meaning" of the words there used, viewed in their particular context (statutory 
or otherwise) and in the light of common sense.” 
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43. At paragraph 66 Lord Carnwath said: 

“…I do not think it is right to regard the process of interpreting a planning 
permission as differing materially from that appropriate to other legal 
documents. As has been seen, that was not how it was regarded by Lord 
Denning in the Fawcett case [1961] AC 636 . Any such document of course 
must be interpreted in its particular legal and factual context. One aspect of that 
context is that a planning permission is a public document which may be relied 
on by parties unrelated to those originally involved. (Similar considerations may 
apply to other forms of legal document, for example leases which may need to 
be interpreted many years, or decades, after the original parties have 
disappeared or ceased to have any interest.) It must also be borne in mind that 
planning conditions may be used to support criminal proceedings. Those are 
good reasons for a relatively cautious approach, for example in the well 
established rules limiting the categories of documents which may be used in 
interpreting a planning permission (helpfully summarised in the judgment of 
Keene J in the Shepway case [1999] PLCR 12 , 19–20). But such 
considerations arise from the legal framework within which planning 
permissions are granted. They do not require the adoption of a completely 
different approach to their interpretation”   

 

44. It is common for planning permissions to include a condition requiring compliance with 

the details included within application documents. A condition of this nature was 

considered by Mrs Justice Lieven DBE in UBB Waste Essex Ltd v Essex CC [2019] 

EWHC 1924 (Admin). Mrs Justice Lieven DBE considered that the effect of the 

condition was to incorporate documents into the permission by reference [55], which 

in that case included a lengthy planning statement and environment statement. A 

holistic view must be taken, having regard to the relevant parts of those documents, to 

understand the nature of the development and the planning purpose that was sought 

to be achieved by the condition in question [55]. 

 

45. In Newark & Sherwood DC v SSCLG [2013] EWHC 2162 (Admin) Mr Stephen Morris 

QC was prepared to correct an obvious error in the drafting of a condition in a planning 

permission as a matter of construction of the document. The condition by mistake 

referred to a three-bladed rather than a two-bladed wind turbine. There was an 

inconsistency in the planning permission in so far as it incorporated the terms of the 

application which referred to a two-bladed wind turbine and the condition which 

referred to a three bladed turbine. Given the inconsistency, the Judge held that he was 

entitled to correct the error as a matter of construction [90]. The Judge also found that 

the principle of referring to extraneous material to resolve an ambiguity was engaged 

[85] but his judgment was based upon the construction of the document.  
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Conditions void for uncertainty: relevant principles 

46. A condition may be unenforceable because it is lacks sufficient precision to be capable 

of enforcement. For example Woolf J in Shanley MJ Ltd v SSE [1982] JPL 380 

considered a proposed condition which required that local people be given the first 

opportunity to buy the houses to be erected was held to be invalid for uncertainty. The 

Judge held that the condition was unenforceable as it gave no indication at all as to 

the method or terms upon which the first opportunity was to be offered. 

 

47. Conditions should be interpreted benevolently and if at all possible so that they are not 

imprecise and unreasonable (Dudley MBC v SSCLG [2009] EWHC 2666 (Admin) per 

Wyn Williams J at [16]). 

The interpretation and enforceability of the condition: advice 

48. The planning permission that was granted makes reference in the condition to a letter 

dated 25 July. I understand that there was an attempt by a Council officer to submit a 

later version of the decision letter with a hand-written amendment to correct the 

mistaken reference. In my view the planning permission remains that which was 

originally submitted, and the attempt to amend its terms was ineffective. In law, once 

a planning permission is granted it cannot be withdrawn or varied except in accordance 

with the mechanism under s97 of the TCPA 1990 (R (Gleeson Developments Ltd) v 

SoS [2014] PTSR 1226). 

 

49. Nevertheless, the condition, properly interpreted, requires compliance with the details 

set out in the letters 24 July 1995 and 12 September 1995, in my view. The reasonable 

reader of the 2000 Permission would assume that the condition incorporates a letter 

dated 25 July 1995 which sets out details concerning the proposed operation of the 

clay pigeon shooting business. That is because the reader would be aware that the 

planning purpose of this condition is to secure restrictions on the use of the land offered 

within a letter from the applicant or their agent. 

 
50. In order to understand the scope of the permission the reasonable reader would be 

required to consider extrinsic material, including the application documents, in order to 

locate the letter 25 July 1995. They would find no reference to any letter dated 25 July 

1995 within any application documents but they would find a letter dated 24 July 1995. 

There can be no doubt that this is the letter referred to and the discrepancy is explicable 

as a drafting error: first, the letter 24 July sets out details concerning the proposed 

operation of the business which is what the reasonable reader would expect to see 
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from the terms of the condition; secondly, this letter has the same date referred to in 

the condition attached to the 1996 Permission to which the reasonable reader would 

have regard as relevant extrinsic material; thirdly, the application documents for the 

2000 Permission include a letter from Brown & Co dated 2 May 2000 (date stamp 3 

May 2000) which refers to the continuation of the 1996 Permission, indicating that there 

was no intention to obtain a permission with different restrictions to the 1996 

Permission. 

 

51. Furthermore, bearing in mind the test of benevolence, I consider the details set out in 

the letter 24 July 1995 are sufficiently precise so as to be capable of enforcement. For 

example, the letter specifies that the client will allow “groups of individuals and 

corporate entertaining to utilise the site” and “there will be a maximum of 50 days clay 

pigeon shooting”. It is implicit that the 50 days shooting permitted is per calendar year. 

In my view, these are enforceable limits on the use of the land for clay pigeon shooting 

as long as the site continues to operate under the 2000 Permission. 

 

The default position for the land 

52. In my view, if planning permission is refused on the applications currently under 

consideration, the default position is that Brandon Wood and the Southern Area may 

be used for clay pigeon shooting in accordance with the 2000 Permission, which 

includes the restrictions set out in the letters 24 July and 12 September 1995, in 

particular a limit on the days when shooting can take place to 50 per annum. 

 

53. However, there is no planning permission that authorises the use of the Northern Area 

or any other land not identified in the 2000 Plan for clay pigeon shooting. In so far as 

Mr Crane uses these other areas for clay pigeon shooting that amounts to a material 

change of use. If those areas are used for 28 days or less within a calendar year, this 

use would be authorised by the Town and Country Planning (General Permitted 

Development) (England) Order 2015, Schedule 2, Part 4, Class B. However, Mr Crane 

will require a further grant of planning permission in order to use those areas for clay 

pigeon shooting more frequently than 28 days a year; otherwise that use is liable to 

enforcement.  

 
54. A use enforcement notice can be defended on the basis that the material change of 

use occurred more than ten years before service of the notice and has continued for 

ten years. From the Google Earth images it is apparent that the material change of use 
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of the Northern Area for clay pigeon shooting commenced more than ten years ago 

given that the bunds across this area were constructed at some point prior to 2005. 

However, Mr Crane would also have the burden of proof of establishing that this use 

actively continued for ten years (Thurrock BC v Secretary of State for the Environment 

[2002] JPL 1278 at [15] and Swale BC v First Secretary of State [2006] JPL 886 at 

[29]). The Council’s position in its statement of case was that no shooting took place 

between 2012-2017 (para. 68). If that is correct, it seems the burden of proof on a 

ground (d) appeal could not be discharged as a matter of fact. 

 

The status of the Notice before it was withdrawn  

55. The Notice alleged the breach of condition 1 of the 2000 Permission by clay pigeon 

shooting taking place on more than 50 days per calendar year.  

 

56. For the reasons set out above, in my view the Council was correct to determine that 

the use of the land for clay pigeon shooting remained governed by the condition 

attached to the 2000 Permission and that this imposes a limit of 50 days of shoots per 

calendar year. 

 

57. The enforcement notice was forwarded to me for my review. There is nothing that I can 

identify in the wording of the notice that would indicate it was issued on an unlawful 

basis.  

 
58. I note that from Mr Crane’s statement of case that there was no appeal on ground (d), 

that the breach of planning control was lawful by reason of passage of time. There was 

an appeal on ground (b), that the matters stated in the notice have not occurred. The 

argument advanced at para. 36 of the statement of case did not deny the factual basis 

underlying the Notice, namely that the shoot had been operating beyond the 50 day 

limit. Rather the argument concerns the plan attached to the notice. It is said that the 

site to which the Notice applies, as defined by the plan attached thereto (“the Notice 

Plan”), differs from the red line boundary of application S00/0471, in other words the 

2000 Plan.  

 
59. If that is correct, that was an error. The Notice should have had a plan corresponding 

to the 2000 Plan as this delimits the area subject to the 2000 Permission including the 

condition. However, having compared the Notice Plan and the 2000 Plan, it is my view 

that they relate to the same area, namely Brandon Wood and the Southern Area. In 

any event, an error in the drafting of an enforcement notice may not warrant its 



16 
 

quashing on appeal. A planning inspector has a power to correct any defect, error or 

misdescription in a notice if satisfied this will not cause injustice (s176(1)). It seems 

unlikely that Mr Crane could have claimed to have suffered injustice if the Notice Plan 

was substituted with a corrected plan. 

 
60. As I read the statements of case prepared for the appeal, the principal ground on which 

the Notice was challenged was ground (a), that planning permission should be granted 

and the Council agreed to withdraw the Notice on condition a planning application is 

submitted to it for determination.  

 
61. Of course, the Council must determine that application on the merits and it remains 

open to it to determine to refuse that application, notwithstanding the withdrawal of the 

Notice.  

 

Conclusion 

62. My advice is summarised in the introduction and explained above.  

Horatio Waller 

Francis Taylor Building, Inner Temple  

17 March 2022 


